INTRODUCTION
There are some remarkable differences in the ways that Canada and the United States have structured their federalisms-differences that teach us not only about the two systems involved but also about the possibilities of federalism generally. The aim of this article is to provide an overview of this subject for the reader who is new to it. It will compare the role of the provinces and the role of the states in the federal schemes of Canada and the United States and will survey three main subjects:
1. the scope of the central government's legislative power in the United States and Canadian systems; 2. the relationship between federal and provincial or state law; and 3. some of the differences in national judicial power between our systems. This topic illustrates, among other things, the Canadian approach of negotiation between the branches-and between central and provincial spheres-in comparison with the United States's more legalistic approach and somewhat clearer separation of powers and functions.
II

THE DISTRIBUTION OF LEGISLATIVE POWER BETWEEN THE Two
LEVELS OF GOVERNMENT
One remarkable truth of the Canadian and United States federalisms is that each country has departed from the original understanding of the distribution of federal power as expressed in the Constitution. In both cases, the departure has been accomplished primarily by judicial interpretation by the nation's highest court. An irony, however, is that each system has evolved to be more like the plan for the other: In Canada, the intent, clearly reflected in the Constitution of 1867, was for the central government to predominate, but the Judicial Committee of the Privy Council (which was the ultimate judicial authority until 1949, when that position was inherited by the Supreme Court of Canada) interpreted provincial powers generously and federal powers with restraint, giving the provinces a much greater share in the 1. The result was so counter to the original intention that an apochryphal story about the Attorney General of the Southern Confederacy, after its defeat, going to England and there winning the ear of the Privy Council for the "states' rights" cause, is a familiar way of explaining it. It is true that Judah Benjamin, who had been Attorney General of the Confederacy, went to London after the fall of the Confederacy and became prominent in the London Bar, but it is not certain that during the last 20 years of the nineteenth century he really exercised the influence over the Privy Council that is claimed for him.
For whatever reason, however, the Privy Council did depart from the Framers' conception of the proper balance between the center and the provinces. The Canadian Constitution of 1867 profited from its southern neighbor's example of a federal system and also, adopted in the aftermath of the U.S. Civil War, sought to avoid what was perceived as the mistakes of strong states' rights and the centrifugal force that had led to the U.S. Civil War. As Chief Justice Ritchie said,
[by] the constitution of the Dominion . . . the legislative power of the Local Assemblies, is limited and confined to the subjects specifically assigned to them, while all other legislative powers, including what is specially assigned to the Dominion Parliament, is conferred on that Parliament; differing in this respect entirely from the constitution of the United States of America, under which the State Legislatures retained all the powers of legislation which were not expressly taken away. Valin v Langlois, [1880] 3 SCR 1, 14 (Ritchie) (emphasis in original). Despite this intent, the Privy Council interpreted national power narrowly:
[T]he exercise of legislative power by the Parliament of Canada, in regard to all matters not enumerated in section 91, ought to be strictly confined to such matters as are unquestionably of Canadian interest and importance, and ought not to trench upon provincial legislation with respect to any of the classes of subjects enumerated in section 92.
To attach any other construction to the general power which, in supplement of its enumerated powers, is conferred upon the Parliament of Canada by section 91, would, in their Lordships' opinion, not only be contrary to the intendment of the Act, but would practically destroy the autonomy of the provinces. Local Prohibition Case, [1896] AC 348, 360-61 (PC).
2. The central government in Canada was given important enumerated powers as well as the residuary power (unlike the U.S. states, which was given only residuary power). In § 91-the main section giving legislative power to the Parliament-29 enumerated powers are listed, and it is then entrusted does not act, therefore, the subject goes unregulated. In the United States, by contrast, the norm is that the nonexercise of federal power to regulate increases the area for state regulation; there are few if any separate spheres in which it is constitutionally permissible only for states to regulate.
This situation of no separate sphere for state lawmaking evolved in part because the states were not given specific powers in the U.S. Constitution, but were left the residuary power. The scheme was that the federal government would have limited and specified powers and all the other powers would belong to the states. In the Canadian Constitution, the scheme was the opposite: the central government would have the residuary as well as specific powers, and the provincial governments' power was to be limited and specified.
In both countries the intent was that the government with the residual power would play the stronger role. The framers of the U.S. Constitution intended federal law to be supreme, but they also assumed that the subject matter of federal law would be limited, so that the residuary clause-"The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people" 3 -would have some content. The general lawmaking power thus retained by states, including the basic police power functions of government, were thought to have some significant scope. But because in the U.S. governmental structure the tenth amendment was only a truism, 4 granting to states only whatever power was not possessed by the federal government, expansions of federal power ipsofacto cut down on what was reserved to the states. Eventually, federal powers in the United States were interpreted so broadly that little or nothing remained of the residuum. The obvious example of broad interpretation of a federal power having this effect is the commerce clause, giving Congress power to regulate interstate commerce. The clause has been read to allow Congress to regulate any activity that could have any impact at all on interstate commerce, leaving Congress free to regulate any economic activity it wishes and displacing any separate sphere for state legislative control of the economy. The framers provided that "any Matter coming within any of the Classes of Subjects enumerated in this Section shall not be deemed to come within the Class of Matters of a local or private Nature . Section 91 also spells out that the enumerated powers should not be deemed to limit or detract from this broad power. The grant of residuary power-known as the peace, order, and good government provision ("POGG")-appears to grant the central government something like what is called the "police power" in the United States-the power to legislate generally for the public health, safety, welfare, and morals, a power associated with the states in the United States.
3. US Const, Amend X. could not have foreseen the extent to which Congress would be empowered to control the economy.
In Canada, by contrast, the clause giving the central government control over trade and commerce has been interpreted to allow regulation of only international or interprovincial trade. That narrow interpretation of the commerce power is part of a more general cutback on the powers of the central government. 5 Other legislative powers, most notably the power of the central government "to make laws for the Peace, Order and good Government of Canada" ("POGG"), were also narrowly read-artificially narrowly, and certainly more narrowly than the original framers had intended. 6 Indeed, the experiences of both nations attest to the relative unimportance of both constitutional language and framers' intent in determining results.
The scheme resulting in the United States is considered to leave states very weak-to a point where some say we do not even have a viable form of federalism. 7 I want to explore this position for a moment because constitutional scholars are engaged in a debate about whether it is true, 8 and a comparison of the U.S. states with Canada's provinces throws light on it.
The perceived problem is that in the United States it is only by default of Congress that states are left with areas in which state laws can operate. In retrospect, a structure like that of the Canadian government, which reserves explicit powers at both the central and provincial levels, might have better protected the states' rights that the framers envisioned. As it has developed, 5. The Canadian provinces have much more control over local commerce as part of their broadly-interpreted exclusive legislative powers over "Property and Civil Rights in the Province" and "Generally all Matters of a merely local or private Nature in the Province." § 92 (13), (16). This local control has been found to exist even though one of the enumerated powers of the central legislature set out in § 91 is "The Regulation of Trade and Commerce" and despite the rules of liberal construction of central government powers set out in § 91 and described in note 2.
6. Of course, the central government is by no means powerless. Not all provisions have been read as narrowly as the commerce power and the POGG clause have. The spending clause in Canada, as in the United States, has been an avenue for centralization, and cost-sharing programs have allowed for central government influence even over areas the Constitution leaves exclusively to the provinces. Moreover, as Katherine Swinton discusses in her interesting article, the courts have accepted an emergency theory of the POGG provision, allowing the national legislature to use that provision broadly when enacting temporary legislation that however, there is little or no separate sphere of activity that can be regulated only by states in the U.S. constitutional system. Or, more accurately, the U.S. Congress decides for itself what it shall regulate and what it shall leave to state regulation.
The criticism of judicial abdication is that courts have not limited congressional power and have not carved out subject matter areas into which Congress cannot enter. From this perspective, the issue becomes one of separation of powers between legislative and judicial branches as much as an issue of federalism. While some contend that U.S. courts have abdicated to Congress the courts' function in deciding issues of federalism, others claim per contra that the issue of what should best be left to the federal government and what to the state governments is as appropriately decided by Congress as the courts.
It has been hotly and repeatedly contested in the Supreme Court whether there is any sphere that is immune from federal preemption and regulation, if Congress chooses to act. The U.S. Supreme Court has wavered on this question to some extent, 9 but the current law is that the tenth amendment is indeed a truism and that there is no separate state sphere. 10 A majority of the U.S. Supreme Court has explained, however, that it is appropriate for Congress to decide which areas should be left for state regulation, and that judicial oversight is not necessary because the states themselves are represented in Congress." In some sense, Congress's decisions about the 9. Even in very recent history, there has been some pendulum swing between one position and the other. For example, in Maryland v Wirtz, 392 US 183 (1968), the Supreme Court held that state sovereignty does not restrict Congress from exercising its powers under the commerce clause and that there is no principle requiring that Congress yield to states in the performance of their governmental functions. Justice Harlan wrote the opinion for the Court, and there were two dissenters. Eight years later, the Supreme Court reversed course, holding in National League of Cities v Usery, 426 US 833 (1976) , that there were some regulations within the commerce clause that Congress nonetheless could not constitutionally impose upon the "States as States." Because of this, the Court invalidated the extension of federal minimum wage and maximum hours legislation to state employees. Control of state employees was "essential to [the] separate and independent existence" of the states, and for that reason Congress could not impose the regulations, although they were otherwise within the federal commerce power. Id at 845-52. Four justices dissented from the National League of Cities holding, and in the nine years that the holding remained law, the Court never found another state immunity, even in some situations closely analogous to It is interesting to note that this argument concerning representation in the national legislature has no counterpart in Canada's Parliament, because provincial "representatives" are appointed by the central authority. Indeed it is the Supreme Court of Canada that has some of the representative capacity reflected in the U.S. Senate and missing from the Canadian Parliament. The Supreme Court includes three justices from Ontario, three from Quebec, two from the provinces in the West, and reach of federal power are the decision of the states, or at least are approved by the states as a body. The constitutional scheme accordingly entrusts to Congress decisions about the reach of federal power vis-vis state power, rather than entrusting it to the judiciary or creating predefined subject matter limits.
The Supreme Court has also said, however, that there is some limit on what Congress can do; the judiciary will step in to ensure that our system of federalism continues-to ensure that the states are allowed to retain a separate significance.' 2 The decision of which powers the federal government should exercise is better made by Congress than the courts, and hence is entrusted to Congress, but it is subject to judicial review at the extremes. Congress cannot constitutionally so disempower the states as to effectively dismantle the federal system. If this is the limit to which Congress must adhere in order to satisfy the minimal demands of a federal system, Congress has not come close to the line. Although the areas in which state law will operate are not preordained by the Constitution, state law is the operative force in many important areas of life: family law, criminal law, real estate, trusts and estates, zoning, professional licensing, motor vehicle regulation, and education, to name a few.
Nonetheless, the absence of any constitutionally mandated separate sphere for state lawmaking makes the U.S. states look significantly less powerful than their provincial counterparts. Although that is the popular view of this subject, a further comparison of Canadian and United States federalism may cast light upon whether this view is entirely accurate.
III THE RELATIONSHIP BETWEEN FEDERAL AND PROVINCIAL OR STATE LAW
In the United States, the Constitution does not define the areas in which state law can operate; instead, it leaves that decision to be made primarily by Congress. While in comparison to the Canadian provinces the states are weak vis-vis the national legislature (except for their representation there), they are more insulated from national control in other ways. There is no predefined area in which state law can operate in the United States, but when one from the Atlantic provinces. Moreover, when cases involve particular provinces or regions, the panel that decides the case is selected so that it will include the representatives of that region. In that sense, the Canadian Supreme Court is more representative than the U.S. Supreme Court, where regional considerations are relevant to appointments, but to a far lesser degree. Even though it is geographically representative, the Canadian Court is not really analogous to the U.S. Congress, because the Canadian "representatives" of the various regions are neither elected nor chosen by persons from their own region.
12. [Vol. 55: No. I it does operate, it is more autonomous and has more independent force than provincial law does in Canada.
In the United States, national courts sometimes apply state law, but they never claim to be its interpreter. State law is, by definition, what that state's supreme court says it is. However unreasonable a state's reading of its own law may appear to the U.S. Supreme Court, that law nonetheless governs unless the U.S. Supreme Court holds that the law, so interpreted, violates the U.S. Constitution.
The position that state courts are the final arbiters of the meaning of state law was adopted in this country in Memphis v. Murdock, decided in 1875.13 Although the result was not required by the Constitution, and also flew in the face of the intent Congress appeared to express in the statute granting jurisdiction to the Supreme Court, 14 Murdock's approach has remained in effect to the present and indeed is deemed one of the cornerstones of the federal system. Each year I discuss with law students whether the Supreme Court was warranted in imposing this system despite the apparent lack of legal justification, and the consensus often is that the rule that state courts are the arbiters of the meaning of state law seems necessary. Otherwise, how could the states have any control over the development of their own law? Indeed, what would the phrase "state law" even mean if the states were not to have the last word on what the law of the state is? t5 Here again the Canadian system illustrates that the United States's ways of doing things are not the inevitable ones. Nor are they the only workable ones. Canada has a system of provincial courts, which are in fact the primary courts in Canada. When it reviews their decisions, however, the Canadian Supreme Court has the final word in deciding issues of common law and also in interpreting provincial enactments. Provincial law is not separated from national law or from the input of national judicial decisionmakers in the same way state law is in the United States.
The United States system goes even beyond Murdock. In the even more famous Erie R.R. v. Tompkins, 16 the Supreme Court ruled that lower federal court judges faced with state common law issues should not fathom their own solutions but should follow decisions of the supreme court of the relevant state. The concept behind Erie was the same as Murdock's-that to have control over their own law, state courts, and not federal, must be the authority concerning the law's meaning.
The Canadian system of allowing federal judicial input into the meaning of provincial law is something like the system that Erie overruled, the system we associate with Swift v. Tyson. 1 7 Swift set out the pre-Erie system wherein federal judges decided for themselves state common law issues, partly because common law was seen as a brooding omnipresence containing one right answer to any question that each judge, state or federal, could independently strive to discover. Even under Swift v. Tyson, however, state statutes were exempt from federal judicial input, and state common law relating to real estate and other immovables was also exempt.
In short, while the Canadian model recognizes much more of a separate and exclusive legislative sphere for provincial lawmaking than the U.S. model does for the states, it does not grant as much independence to the provincial law that is thus made; Canada has more centralized judicial control of provincial law, and provincial courts have less of a separate sphere than provincial legislatures do, or than the state judicial system does in the United States.
This may tell us something about federalism. It certainly suggests that there are varied ways for the different levels of government, which are the essence of federalism, to maintain their significance. It may be that one reason Canada does not need a separate, more independent provincial law is that the Canadian Constitution leaves for provinces important spheres of activity in which only provincial law can operate. Maybe as long as a nation has one of these forms of strong state or provincial power, it does not need others for there to be a strong intergovernmental relationship-strong enough to satisfy the demands of a viable federalism. Even powers as basic as a separate sphere of legislative competence or the ability to interpret one's own laws are not necessary in order for governments to retain significance if governments have other important powers.
The U.S. states and the Canadian provinces achieve their power through different mechanisms. In the United States, states remain significant units of government because they have the significant power of a separate and independent state law over which the state has the final word. 18 Moreover, there is a large area in which state law operates, although the area is not predefined or protected from possible future congressional encroachment. IV SOME COMPARISONS BETWEEN THE CANADIAN AND U.S. JUDICIAL SYSTEMS I want to compare the experience of our two nations concerning the judicial branch of government, and then to examine a few of the themes that pervade the Canadian system and that seem to distinguish it from that of the United States.
There are many levels on which to compare our court systems. In both systems, the Supreme Court has jurisdiction to review decisions coming from both state and federal courts, and has the power and duty-unusual even in
18.
State law is subject to federal constitutional law, and in that sense is within the control of the federal judiciary, but unless the state law is held unconstitutional, the state, through its legislature, courts, or other agencies, can define what the law is and what it means.
countries that have constitutions-to depart from legislation that does not conform to the national constitution.l 9 Although the federal courts in Canada have been increasing in number and importance, they are not as important as the U.S. federal courts, and they also are not nearly as important as the provincial courts, which are empowered to decide all legal questions. Canada's federal courts, by contrast, do not have pendent and ancillary jurisdiction over issues governed by provincial law, so a litigant who wants a controversy decided in one tribunal instead of two must present the controversy to a provincial rather than a federal court.
0
Distinctions are often drawn between the Canadian and U.S. judicial systems on the basis of judicial activism; the U.S. system is said to be significantly more activist than the Canadian. It is worth noting, however, that there are ways in which the Canadian judicial system is more assertive than the United States's. The example we have already seen is that the Canadian judiciary exerts control to keep each legislature, national as well as provincial, within its proper bounds, while in the United States the Court largely leaves to Congress decisions about how much to intrude upon what has been the states' legislative turf. There are other examples as well. For one, Canadian courts reviewing the constitutionality of a challenged legislative enactment have the duty to examine the purpose and effect of the law and to uphold it only if "the pith and substance" of the enactment is within the jurisdiction of the enacting legislature. U.S. courts, by contrast, in most instances must accept legislation at face value and not question its legitimacy if there is any reasonable basis for upholding it.21 In this respect, at least, Canadian 1819), provided authority for it to do so. McCulloch is known for recognizing broad powers in Congressrecognizing implied powers and also broadly interpreting the necessary and proper clause-but it also limited congressional powers, articulating the doctrine that Congress could only permissibly regulate for a legitimate end, that is, an end within its own delegated powers. Since 1937, however, it has been clear that federal courts will not examine Congress's true purposes or motivation in enacting a particular law. The Supreme Court will uphold legislation if it could rationally be thought to promote legitimate ends, even though all know that those ends are not the purpose the legislation was designed to serve. Thus Congress can regulate civil rights or morality by use of the commerce power, for example. Wingo believes that the reason for the "death of federalism" in the United States is the Court's refusal to examine whether Congress is using its grant of power as a pretext for doctrine is more encouraging of courts' second-guessing legislatures. In some other ways, the Canadian Constitution gives the judiciary broad powers of decisionmaking (for example, the 1982 Charter's endorsement of affirmative action). 22 Moreover, the enactment of the Charter, authorizing for the first time judicial review of legislation for violation of constitutionally protected individual rights, represents a relatively recent but extremely significant increase in the scope of judicial review, which formerly had been exercised chiefly in cases reviewing issues of federalism.
A more interesting comparison than the degree of activism in the respective judiciaries is the difference in the way the judicial function is perceived. Some precepts accepted in the United States as essential to the judicial function are not applicable at all to the Canadian judiciary. For example, the judiciary in Canada is explicitly given reference jurisdiction and the ability to render advisory opinions. Reference of questions can be made by the federal cabinet (which also appoints thejudges). By contrast, advisory opinions are prohibited by the U.S. Constitution's limitation of "the judicial power of the United States" to "cases and controversies."-23 Moreover, the opinions of the judiciary are not invariably final in Canada-they may be but one step in a decisionmaking process that also involves other branches of the central government, or even the provinces; in the United States, by contrast, courts are constitutionally incapacitated from deciding cases unless their decisions will be final. 24 When a Supreme Court pronouncement is subject to veto by the executive and legislative branches, or merely expresses an opinion not necessary to decision of a concrete case, it is not within the judicial power and is an unconstitutional advisory opinion.
5
The most extreme example of the opposite doctrine in Canada is the override clause in the 1982 Canadian Charter adopting an approach that is contrary to anything in the U.S. constitutional scheme or experience. 2 6 The regulating in an area not delegated to Congress but intended to be left to the states. Wingo, 11 Vt L Rev at 476 (cited in this note).
Wingo does not consider, however, that judicial willingness to analyze legislative motivation, as well as protecting state power in this way, could also detract from it. There is no reason to believe that a court accustomed to second-guessing legislative of purposes would stop at questions of allocation of legislative powers; state legislation that is reviewed, for example, in civil liberties cases, would presumably also be subject to that more searching inquiry-even legislation not involving race or "fundamental rights," which are already subject to more searching "strict scrutiny" review. The Canadian inquiry into the dominant character of legislation in order to evaluate its constitutionality has traditionally been limited to questions of federalism and not individual rights simply because until 1982 Canada's Constitution did not protect individual rights, and judicial review accordingly was mostly confined to questions of federalism.
22 Canadian Charter allows provincial legislatures to override constitutional decisions. They can provide that a particular law applies for a five-year period notwithstanding the Charter. There is a sunset clause, but the legislature can renew its override at the end of the five-year period. A province can insulate its law from a finding of unconstitutionality by providing in the law's preamble that it applies notwithstanding the Charter. It can also reenact the provision and override five years later. The override applies in areas of fundamental freedoms, legal rights, and antidiscrimination. 27 The override procedure was adopted to resolve a political impasse over the adoption of the Charter. It was thought it would be politically costly for provinces to use the override, and thus its use would be minimal. In this spirit, Manitoba early said it would not use the override. 2 8 The principal user has been Quebec, which has used the clause to back off the Charter, saying Quebec is subject only to the Quebec Charter of Rights and not to the 1982 Charter, to which Quebec did not consent.
29
In the United States, such an override scheme would be contrary both to rules about the finality of judicial decisions and to federal supremacy. In Martin v. Hunter's Lessee, 30 the state of Virginia sought independence from U.S. Supreme Court rulings, and that position was seen as a fundamental challenge to our federal scheme. In Canada, however, this override scheme, combined with Supreme Court review of provincial law, carries some elements of giving the provinces the last word on national law, while giving the national system the last word on provincial! Canada has no separation of powers doctrine as we know it; in the United States, of course, separation of powers, together with federalism, is at the root of our basic governmental structure. In Canada, courts can perform "nonjudicial functions," and nonjudicial entities can exercise judicial power.
Indeed, in Canada, the courts are part of the negotiating process and seem less separate from other branches of government than U.S. courts are.
The override scheme that Canada has adopted can be seen as an example of various branches and levels of government working out solutions through compromise rather than principle. Similarly, the Canadian Supreme Court can be seen as playing a negotiating role in the decisions in the early 1980s about how the Constitution could be amended, decisions resulting in the adoption of the 1982 Charter. In 1981, the Supreme Court ruled in response to references made by three provinces that a "substantial degree" of provincial consent was required to amend the Constitution. 3 ' Subsequently 27. The following subjects are not, however, subject to override: democratic rights, mobility rights, language rights, the enforcement provision of the Charter, and the sexual equality clause (even though other substantive equality rights, such as freedoms of conscience and religion, expression, association, and the media are subject to override). Canadian Charter § 33.
28 the federal-provincial agreement of November 1981 was passed by the provincial legislatures, signed by all premiers except the Premier of Quebec, then passed by both houses of Parliament, and transmitted to the U.K. Parliament, which enacted it. In the meantime, Quebec directed a second reference, asking directly whether its consent was necessary for the proposed amendments. The Quebec Court of Appeal and the Supreme Court of Canada both answered that Quebec's consent was unnecessary.
32
In many ways, the most basic theme about Canadian governmental structure, including federalism, in relation to that of the United States, is that there is a less-felt need in Canada for separation of functions or clear definition of boundaries. While Canada's provinces do have a separate legislative sphere, in contrast to the states in the U.S. system, in all other ways the Canadian system has significantly less separation of functions than our own. Not only do national courts review provincial laws, but the central government participates in the appointment and compensation of most provincial judges. Provincial governors also are appointed by the national executive and are removable for cause by him or her. The Senate is also controlled by the Governor General through appointment of each senator and one speaker, a process that may affect the Senate's concern with national issues more than regional ones. Moreover, the Constitution gives the national government the power of disallowance, that is, the power to disallow any provincial legislation within a year of its passage, even legislation involving subjects delegated to the provinces. The power may exist in theory only (today it is not used), but its recognition in the Constitution shows a contemplation of intermixing functions, both between the judiciary and the other branches and between the provinces and the national government.
In short, both the law and the institutions of the Canadian provinces are less separate and independent than the law and institutions of the U.S. states. Indeed, the only separation in the Canadian system is in the legislative spheres of power of the national government and the provinces-the one type of separation that the U.S. Constitution, as interpreted, fails to create.
Moreover, the Canadian style of decisionmaking is more one of working things out through negotiation and compromise than one of finding the "right answer" to each problem or having one authoritative decisionmaker.
Negotiation is a dominant form of the exercise of power in Canada, including negotiation between the central and the provincial governments. This practice in some ways treats the provinces like separate sovereigns whose consent must be obtained. Indeed, a primary forum for governmental decisionmaking in Canada is "executive federalism," whereby disputed issues are resolved through meetings and negotiations between the different levels of government. 33. In the United States, there is nothing comparable to Canada's executive federalism. It may be that the existence of an executive that is responsible to the legislature (the parliamentary system), in contrast to the U.S. separation of powers between executive and legislature, makes executive nationwide basis through federal legislation, as the U.S. Congress does, Canada deals with these and other important and sensitive matters through negotiation, principally at federal-provincial conferences. This may be accomplished at special ad hoc conferences, or at conferences between the prime minister and the premiers, or at a departmental or ministerial level. The aim of each conference is to achieve mutual agreement-sometimes only between one of the provinces and the national government, or sometimes more broadly-on some problem(s) that gave rise to the conference. Negotiated agreement is what the conference must produce to be successful, but no agreement on theoretical underpinnings is required.
The Canadian attitude was well summed up by Pierre Trudeau when he congratulated the framers of the Canadian Constitution for "its absence of principles, ideas, or other frills .... 34 In general, the Canadian attitude is that legalisms and legal analysis are less important than political flexibility, "cooperative federalism," negotiation and adjustment, and sharing of power. 35 The United States resembles Canada in that it is not bound by the original understanding of its Constitution's composers. But unlike Canada, the U.S. power structure is based on legalisms, on a carefully worked-out hierarchy of rights, and not on practical stances like bargaining and compromise, to work out the bounds of central and state/provincial power.
V
CONCLUSION
In both the United States and the Canadian systems (unlike many other constitutional systems), there is judicial supremacy, but the systems are organized in different ways. Canada recognizes far more legislative power in the provinces, as a matter of constitutional law, than the United States does in its states (although through congressional inaction the states are in fact allowed to exercise many powers of government). There is no provincial law in Canada that is protected in the sense that state law is protected in the United States, because in Canada common law is national, the only provincial law is statutory, and the statutes are subject to interpretation by the Canadian Supreme Court. Moreover, there are provisions, although in desuetude, allowing the national government to reject unsatisfactory provincial laws, through the powers of reservation and disallowance. In some senses, then, 35. One reason for practical considerations to predominate in Canada is that it does not have an autochthonous constitution: In theory, the Parliament of the United Kingdom has the power to declare the Dominion experiment a mistake and repeal the Canadian constitution. With such a legal backdrop, it is not surprising that the theoretical locus of power should seem less important and relevant to Canadians than the practical locus of power.
